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PER CURI AM

Steven Todd Ashworth was convicted by a jury of
distribution of a quantity of nethanphetamne in violation of 21
U.S.C. § 841(a) (2000), and 18 U.S.C. § 2 (2000) (Count Two of a
two-count indictnment), but acquitted of conspiring with severa
others to manufacture and distribute nmethanphetam ne (Count One).
The district court sentenced Ashworth to sixteen nonths
i mprisonnment. The governnent has appeal ed t he sentence, contendi ng
that the district court erred when it determ ned that it was barred
fromconsi dering acquitted conduct to cal cul ate the gui deline range

by United States v. Booker, 125 S. C. 738 (2005), and United

States v. Hughes, 401 F.3d 540 (4th Cr. 2005). W agree that the

court erred in this respect; accordingly, we vacate the sentence
and remand for resentencing.

Based on the evidence produced at trial, the probation
of fi cer recommended that Ashworth was responsi bl e for 567 grans of
met hanphet am ne. The probation officer recommended a base of fense
| evel of 32 (500 grans to 1.5 kil ograns of nethanphetam ne), U.S.

Sent enci ng Gui del i nes Manual 8§ 2D1.1(c)(4) (2004), wth a two-1Ievel

i ncrease for possession of afirearm USSG § 2D1.1(b)(1). Ashworth
was in crimnal history category |, which gave him a guideline
range of 151-188 nont hs.

Ashworth objected to the entire guideline calculation

based on the Suprenme Court’s decision in Booker. At the sentencing



heari ng on January 31, 2005, Ashworth’s | awyer argued that, under
Booker, the district court should not consider as rel evant conduct
for sentencing purposes “the conduct for which [Ashworth] was
acquitted,” that is, the conspiracy. The district court determ ned
t hat, under Booker and Fanfan® and this court’s decision in Hughes,
it was constrained to cal cul ate the guideline range based only on
t he one count of net hanphetam ne di stribution of which Ashworth had

been convicted and to disregard all other conduct that was part of

t he conspiracy. The court’s determ nation reduced the offense
level from 34 to 12. Because Ashworth was in crimnal history
category |, the guideline range decreased from 151-188 to 10-16
months. The court inposed a sentence of sixteen nonths

i npri sonnent .
On appeal, the governnent argues that Booker does not
precl ude the sentencing court fromconsidering acquitted conduct in

determ ni ng the gui deline range. |n Booker, the Suprene Court held

that its decisionin Blakely v. Washington, 124 S. C. 2531 (2004),
applies to the federal sentenci ng guidelines and that the nandatory
gui del i nes schene whi ch provi ded for sentence enhancenents based on
facts found by the court violated the Sixth Amendnent. Booker, 125
S. C. at 746-48, 755-56 (Stevens, J., opinion of the Court). The
Court renedied the constitutional violation by severing and

excising the statutory provisions that mandate sentencing and

"United States v. Fanfan, 125 S. C. 738 (2005).
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appel | ate revi ew under the guidelines, thus making the guidelines
advi sory. Id. at 756-57 (Breyer, J., opinion of the Court).
Al though the sentencing guidelines are no |onger
mandat ory, Booker makes clear that a sentencing court nust still
“consult [the] Guidelines and take them into account when
sentencing.” 125 S. C. at 767. To inpose a sentence consi stent

with Booker, “a district court shall first calculate (after nmaking

the appropriate findings of fact) the range prescribed by the

gui delines.” Hughes, 401 F. 3d at 546 (enphasis added). The court
must consider the guideline range along with the other relevant
factors in the guidelines and those set out in 18 U S CA
§ 3553(a) (West 2000 & Supp. 2005), and then inpose a sentence.
Hughes, 401 F.3d at 546. If that sentence falls outside the
gui delines range, the court should explain its reasons for the
departure as required by 18 U S. C A 8§ 3553(c)(2) (Wst 2000 &
Supp. 2005). Hughes, 401 F.3d at 546. The sentence nust be
“Wthin the statutorily prescribed range and . . . reasonable.”
1d.

Under the pre-Booker guidelines, the district court was
entitled to consider acquitted conduct as rel evant conduct. United

States v. Watts, 519 U. S. 148, 157 (1997). After Booker, applying

the guidelines as advisory, the district court may continue to
consi der acquitted conduct in determning the guideline range “as

long as [the court’s consideration of acquitted conduct] does not



support any nmandatory cal cul ation,” or “violate any of the judge’s

obligations to consider relevant factors.” United States V.

Wllianms, 399 F.3d 450, 454 (2d Cr. 2005); see also United

States v. Duncan, 400 F.3d 1297, 1304-05 (11th G r. 2005) ("Booker

does not suggest that the consideration of acquitted conduct
vi ol ates the Sixth Amendnent as |ong as the judge does not inpose
a sentence that exceeds what s authorized by the jury
verdict. . . . [and instead] suggests that the sentencing judges
can consider relevant acquitted conduct when applying the
Quidelines in an advisory nanner, ‘[f]lor when a trial judge
exercises his discretion to select a specific sentence within a
defined range, the defendant has no right to a jury determ nation
of the facts that the judge deens rel evant.’ Booker, 125 S. Q. at
750.") .

Here, because the jury acquitted Ashworth on the
conspiracy count, the district court mstakenly believed that it
was required to exclude the evidence of Ashworth’s participationin
the conspiracy fromits calculation of the offense |evel. The
district court nust consider the correct guideline range before
i nposi ng sent ence under t he post-Booker sentenci ng schene. Hughes,
401 F. 3d at 546, 556.

W therefore vacate the sentence and rermand for
resentencing. On remand, the district court should determ ne by a

preponderance of the evidence whether Ashworth conspired to



manuf acture and distri bute nethanphetam ne and, if so, the court
shoul d recal cul ate the base of fense | evel accordingly. W dispense
with oral argunent because the facts and |egal contentions are
adequately presented in the materials before the court and ar gunent

woul d not aid the decisional process.

VACATED AND REMANDED




